§5¢.168(f)(8)-3

consent to the lease agreement. The agree-
ment will cease to be treated as a lease
under section 168(f)(8) as of the date of the
transfer to U. The result would be the same
if Y furnished U with timely written notice
of its tax ownership but failed to file the re-
quired statement with its tax return for its
taxable year in which the sale occurred.

[T.D. 7791, 46 FR 51907, Oct. 23, 1981, as
amended by T.D. 7795, 46 FR 56148, Nov. 13,
1981; T.D. 7800, 46 FR 63257, Dec. 31, 1981]

§5c.168(f)(8)-3 Requirements for les-
sor.

(a) Qualified lessor. In order for an
agreement to be treated as a lease
under section 168(f)(8), the party char-
acterized in the agreement as the les-
sor must be a qualified lessor. The
term ‘‘qualified lessor’”” means—

(1) A corporation which is neither an
electing small business corporation
under section 1371(b) nor a personal
holding company under section 542(a),
or

(2) A partnership all of whose part-
ners are corporations described in sub-
paragraph (1), or

(3) A grantor trust whose grantor and
beneficiaries are all corporations de-
scribed in paragraph (a)(1) or partner-
ships described in paragraph (a)(2).

(b) Effect of disqualification of lessor. If
at any time during the term of the
agreement the lessor ceases to be a
qualified lessor, the agreement will
lose its characterization as a lease
under section 168(f)(8) as of the date of
the event causing such disqualifica-
tion. If any partner of a partnership de-
scribed in paragraph (a)(2) ceases to be
a corporation described in paragraph
(a)(1), the partnership entity shall
cease to be a qualified lessor. Simi-
larly, if any beneficiary of a trust de-
scribed in paragraph (a)(3) ceases to be
a corporation described in paragraph
(a)(1), the trust shall cease to be a
qualified lessor. See §5c.168(f)(8)-8 for
the Federal income tax consequences
of such a disqualification.

(c) One tax owner per property. Only
one person may be a qualified lessor
under section 168(f)(8) with respect to
leased property. Thus, property that is
subject to a lease under section 168(f)(8)
may not be subleased under a lease for
which a section 168(f)(8) election is
made. In addition, if a lessor sells or
assigns in a taxable transaction its in-
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terest in a section 168(f)(8) lease or in
the underlying property, the lease shall
cease to qualify under section 168(f)(8)
and no other lease may be executed
under section 168(f)(8) with respect to
the property. The preceding sentence
applies to a sale or assignment of its
interest by a partner of a lessor that is
a partnership described in paragraph
(a)(2) of this section or by a beneficiary
of a lessor that is a trust described in
paragraph (a)(3) of this section. See
§5c.168(f)(8)-8 for the Federal income
tax consequences where a lease ceases
to qualify under section 168(f)(8). How-
ever, lease brokers, agents, etc., may,
for example, prepare executory con-
tracts with the lessee whereby the bro-
ker’s assignee may execute a lease as
lessor, and, if the requirements of sec-

tion 168(f)(8) and §§5¢.168(f)(8)-1
through 5c¢.168(f)(8)-11 are met, the
lease will qualify under section
168(£)(8).

(d) Examples. The application of para-
graph (c) may be illustrated by the fol-
lowing examples:

Example (1). X Corp. (as lessee) sells certain
new equipment to Y Corp. (as lessor) and
leases it back under a section 168(f)(8) lease.
Within 3 months after the property was
placed in service, Y assigns its interest in
the lease to Z. Upon the transfer to Z, the
lease will no longer qualify for treatment
under section 168(f)(8). The property may not
thereafter be the subject of a section 168(f)(8)
lease.

Example (2). X Corp., which wishes to ac-
quire certain equipment for use in its busi-
ness and to transfer ownership of the prop-
erty for Federal income tax law purposes,
purchases the equipment and enters into an
executory contract with LB, a lease broker,
under which X agrees to execute a section
168(f)(8) lease as lessee with a third party les-
sor. At a later date (but within the pre-
scribed 3-month period), LB arranges for X
and T Corp. (which wishes to secure Federal
income tax law ownership) to execute a lease
agreement in accordance with §5¢.168(f)(8)-2.
The lease will qualify for treatment under
section 168(f)(8).

[T.D. 7791, 46 FR 51907, Oct. 23, 1981, as
amended by T.D. 7795, 46 FR 56149, Nov. 13,
1981]

§5¢.168(f)(8)-4 Minimum investment of
lessor.

(a) Minimum investment. Under sec-
tion 168(f)(8)(B)(ii), an agreement will
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not be characterized as a lease for pur-
poses of section 168(f)(8) unless the
qualified lessor has a minimum at risk
investment which, at the time the
property is placed in service under the
lease and at all times during the term
of the lease, is not less than 10 percent
of the adjusted basis of the leased prop-
erty. As the adjusted basis of the
leased property is reduced by capital
cost recovery deductions, the minimum
investment required will also be re-
duced to 10 percent of the revised ad-
justed basis, until the adjusted basis
has been completely recovered, at
which time no minimum investment
will be required. Financing provided by
the lessee or a party related to the les-
see, such as a recourse note given by
the lessor to the lessee, will not be
taken into account in determining the
lessor’s minimum investment.

(b) At risk amount. The minimum in-
vestment which the lessor has at risk
with respect to the leased property for
purposes of paragraph (a) of this sec-
tion includes only consideration paid
and recourse indebtedness incurred by
the lessor to purchase the property.
The lessor must have sufficient net
worth (without regard to the value of
any leases which qualify under section
168(f)(8)) to satisfy any personal liabil-
ity incurred. Any tax benefits which
the lessor derives from the leased prop-
erty shall not be taken into account to
reduce the amount the lessor has at
risk. An agreement between the lessor
and the lessee requiring either or both
parties to purchase or sell the qualified
leased property at some price (whether
or not fixed in the agreement) at the
end of the lease term shall not affect
the amount the lessor has at risk with
respect to the property. However, an
option held by the lessor to sell the
property that is exercisable before the
end of the period prescribed under sec-
tion 168(c)(2) for the recovery property
class of the leased property (taking
into account any election by the lessor
or lessee under section 168(b)(3)) shall
reduce the amount the lessor is consid-
ered to have at risk by the amount of
the option price at the time the option
becomes exercisable.
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§5¢.168(H)(8)-5 Term of lease.

(a) Term of lease—Basic rules. To qual-
ify as a lease under section 168(f)(8) and
§5c.168 (f)(8)-1 (a), the lease agreement
must provide for a term that does not
exceed the maximum term described in
paragraph (b) of this section; such term
must also at least equal the minimum
term described in paragraph (c).

(b) Maximum term. For purposes of
section 168(f)(8)(B)(iii) and this section,
the term of the lease may not exceed
the greater of—

(1) 90 percent of the useful life of the
property under section 167, or

(2) 150 percent of the asset deprecia-

tion range (ADR) present class life
(“‘midpoint’’) of such property, applica-
ble as of January 1, 1981 (without re-
gard to section 167(m)(4)), published in
Rev. Proc. 77-10, 1977-1 C. B. 548, and re-
visions thereto.
Solely for purposes of this paragraph
(b), ‘‘useful life”” means the period
when the leased asset can reasonably
be expected to be eonomically useful in
anyone’s trade or business; such term
does not mean the period during which
the lessor expects to lease the prop-
erty. Any option to extend the term of
the lease, whether or not at fair mar-
ket value rent, must be included in the
term of the lease for purposes of this
paragraph. If several different pieces of
property are the subject of a single
lease, the maximum allowable term for
such lease will be measured with re-
spect to the property with the shortest
life. In no case, however, will the lease
term qualify under this section if such
term with respect to any piece of prop-
erty is less than the minimum term de-
scribed in paragraph (c).

(¢c) Minimum term. For purposes of
this section, the term of the lease must
at least equal the period prescribed
under section 168(c)(2) for the recovery
property class of the leased property.
For example, if a piece of leased equip-
ment is in the b-year recovery property
class, the lease agreement must have a
minimum term of 5 years. In general,
the determination of whether property
is 3-year recovery property, b-year re-
covery property, etc., in the hands of
the lessor will be based on the charac-
terization of the property in the hands
of the owner as determined without re-
gard to the section 168(f)(8) lease. Thus,



